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Office of Personnel Management that the indi-
vidual has a bona fide intention of continuing to
pursue a course of study or training in the same
or different educational institution during the
school semester (or other period into which the
school year is divided) immediately after the in-
terim.

(b) Notwithstanding section 1342 of title 31, the
head of an agency may accept, subject to regula-
tions issued by the Office, voluntary service for
the United States if the service—

(1) is performed by a student, with the per-
mission of the institution at which the stu-
dent is enrolled, as part of an agency program
established for the purpose of providing edu-
cational experiences for the student;

(2) is to be uncompensated; and

(3) will not be used to displace any em-
ployee.

(c)(1) Except as provided in paragraph (2), any
student who provides voluntary service under
subsection (b) of this section shall not be consid-
ered a Federal employee for any purpose other
than for purposes of chapter 81 of this title (re-
lating to compensation for injury) and sections
2671 through 2680 of title 28 (relating to tort
claims).

(2) In addition to being considered a Federal
employee for the purposes specified in paragraph
(1), any student who provides voluntary service
as part of a program established under sub-
section (b) of this section in the Internal Reve-
nue Service, Department of the Treasury, shall
be considered an employee of the Department of
the Treasury for purposes of—

(A) section 552a of this title (relating to dis-
closure of records);

(B) subsections (a)1), (h)(1), (k)(6), and (1)(4)
of section 6103 of title 26 (relating to confiden-
tiality and disclosure of returns and return in-
formation);

(C) sections 7213(a)(1) and 7431 of title 26 (re-
lating to unauthorized disclosures of returns
and return information by Federal employees
and other persons); and

(D) section 7423 of title 26 (relating to suits
against employees of the United States);

except that returns and return information (as
defined in section 6103(b) of title 26) shall be
made available to students under such program
only to the extent that the Secretary of the
Treasury or his designee determines that the du-
ties assigned to such students so require.

(Added Pub. L. 95454, title III, §301(a), Oct. 13,
1978, 92 Stat. 1144; amended Pub. L. 97-258,
§3(a)(b), Sept. 13, 1982, 96 Stat. 1063; Pub. L.
97437, Jan. 8, 1983, 96 Stat. 2285.)

AMENDMENTS

1983—Subsec. (c)(1). Pub. L. 97-437, §1(1), substituted
“(c)(1) Except as provided in par. (2), any’ for ‘‘(c)
Any”’.

Subsec. (¢)(2). Pub. L. 97-437, §1(2), added par. (2).

1982—Subsec. (b). Pub. L. 97-258 substituted ‘‘section
1342 of title 31’ for ‘‘section 3679(b) of the Revised Stat-
utes (31 U.S.C. 665(b))"".

EFFECTIVE DATE

Section effective 90 days after Oct. 13, 1978, see sec-
tion 907 of Pub. L. 95-454, set out as an Effective Date
of 1978 Amendment note under section 1101 of this title.
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§3112. Disabled veterans;
pointment

noncompetitive ap-

Under such regulations as the Office of Per-
sonnel Management shall prescribe, an agency
may make a noncompetitive appointment lead-
ing to conversion to career or career-conditional
employment of a disabled veteran who has a
compensable service-connected disability of 30
percent or more.

(Added Pub. L. 95454, title III, §307(b)(1), Oct. 18,
1978, 92 Stat. 1147.)

EFFECTIVE DATE

Section effective 90 days after Oct. 13, 1978, see sec-
tion 907 of Pub. L. 95-454, set out as an Effective Date
of 1978 Amendment note under section 1101 of this title.

SUBCHAPTER II—-THE SENIOR EXECUTIVE
SERVICE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in title 7 section 16;
title 38 section 7425.

§3131. The Senior Executive Service

It is the purpose of this subchapter to estab-
lish a Senior Executive Service to ensure that
the executive management of the Government of
the United States is responsive to the needs,
policies, and goals of the Nation and otherwise
is of the highest quality. The Senior Executive
Service shall be administered so as to—

(1) provide for a compensation system, in-
cluding salaries, benefits, and incentives, and
for other conditions of employment, designed
to attract and retain highly competent senior
executives;

(2) ensure that compensation, retention, and
tenure are contingent on executive success
which is measured on the basis of individual
and organizational performance (including
such factors as improvements in efficiency,
productivity, quality of work or service, cost
efficiency, and timeliness of performance and
success in meeting equal employment oppor-
tunity goals);

(3) assure that senior executives are ac-
countable and responsible for the effectiveness
and productivity of employees under them;

(4) recognize exceptional accomplishment;

(5) enable the head of an agency to reassign
senior executives to best accomplish the agen-
cy’s mission;

(6) provide for severance pay, early retire-
ment, and placement assistance for senior ex-
ecutives who are removed from the Senior Ex-
ecutive Service for nondisciplinary reasons;

(7) protect senior executives from arbitrary
or capricious actions;

(8) provide for program continuity and pol-
icy advocacy in the management of public pro-
grams;

(9) maintain a merit personnel system free
of prohibited personnel practices;

(10) ensure accountability for honest, eco-
nomical, and efficient Government;

(11) ensure compliance with all applicable
civil service laws, rules, and regulations, in-
cluding those related to equal employment op-
portunity, political activity, and conflicts of
interest;
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(12) provide for the initial and continuing
systematic development of highly competent
senior executives;

(13) provide for an executive system which is
guided by the public interest and free from im-
proper political interference; and

(14) appoint career executives to fill Senior
Executive Service positions to the extent
practicable, consistent with the effective and
efficient implementation of agency policies
and responsibilities.

(Added Pub. L. 95454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1154.)

REFERENCES IN TEXT

The civil service laws, referred to in par. (11), are set
out in this title. See, particularly, section 3301 et seq.
of this title.

EFFECTIVE DATE

Section 415 of title IV of Pub. L. 95-454 provided that:

‘“‘(a)(1) The provisions of this title, other than sec-
tions 413 and 414(a) [enacting this subchapter and sec-
tions 2101a, 3391 to 3397, 3591 to 3595, 4311 to 4315, 4507,
5381 to 5385, 57562, and 7541 to 7543 of this title, amending
sections 2102, 2103, 2108, 3109, 3501, 5311, 5331, 5504, 5541,
5595, 5723, 6304, 8336, and 8339 of this title, and enacting
provisions set out as a note under section 5311 of this
title], shall take effect 9 months after the date of the
enactment of this Act [Oct. 13, 1978].

‘“(2) The provisions of section 413 of this title [set out
as a note under section 3133 of this title] shall take ef-
fect on the date of the enactment of this Act [Oct. 13,
1978].

“(3) The provisions of section 414(a) of this title
[amending sections 3104 and 5108 of this title and enact-
ing provisions set out as notes under sections 3104 and
5108 of this title] shall take effect 180 days after the
date of the enactment of this Act [Oct. 13, 1978].

““(b)(1) The amendments made by sections 401 through
412 of this title [enacting this subchapter and sections
2101a, 3391 to 3397, 3591 to 3595, 4311 to 4315, 4507, 5381 to
5385, 5752, and 7541 to 7543 of this title, amending sec-
tions 2102, 2103, 2108, 3109, 3501, 5311, 5331, 5504, 5541, 5595,
5723, 6304, 8336, and 8339 of this title] shall continue to
have effect unless, during the first period of 60 calendar
days of continuous session of the Congress beginning
after 5 years after the effective date of such amend-
ments, a concurrent resolution is introduced and adopt-
ed by the Congress disapproving the continuation of
the Senior Executive Service. Such amendments shall
cease to have effect on the first day of the first fiscal
year beginning after the date of the adoption of such
concurrent resolution.

*“(2) The continuity of a session is broken only by an
adjournment of the Congress sine die, and the days on
which either House is not in session because of an ad-
journment of more than 3 days to a day certain are ex-
cluded in the computation of the 60-day period.

““(3) The provisions of subsections (d), (e), (f), (g), (h),
(1), (j), and (k) of section 5305 of title 5, United States
Code, shall apply with respect to any concurrent reso-
lution referred to in paragraph (1) of this subsection,
except that for the purpose of this paragraph the ref-
erence in such subsection (e) to 10 calendar days shall
be considered a reference to 30 calendar days.

““(4) During the 5-year period referred to in paragraph
(1) of this subsection, the Director of the Office of Per-
sonnel Management shall include in each report re-
quired under section 3135 of title 5, United States Code
(as added by this title) an evaluation of the effective-
ness of the Senior Executive Service and the manner in
which such Service is administered.”

CONGRESSIONAL FINDINGS RESPECTING CONTINUATION OF
SENIOR EXECUTIVE SERVICE

Pub. L. 98-615, title III, §301, Nov. 8, 1984, 98 Stat. 3217,
provided that: ‘“The Congress finds that the Senior Ex-
ecutive Service should be continued indefinitely.”’
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3151, 3393a of
this title; title 10 sections 1590, 1601; title 31 section 733.

§ 3132. Definitions and exclusions

(a) For the purpose of this subchapter—

(1) “‘agency’” means an Executive agency, ex-
cept a Government corporation and the Gen-
eral Accounting Office, but does not include—

(A) any agency or unit thereof excluded
from coverage by the President under sub-
section (c) of this section; or

(B) the Federal Bureau of Investigation,

the Drug Enforcement Administration, the
Central Intelligence Agency, the Defense In-
telligence Agency, the Central Imagery Of-
fice, the National Security Agency, Depart-
ment of Defense intelligence activities the
civilian employees of which are subject to
section 1590 of title 10,,! and, as determined
by the President, an Executive agency, or
unit thereof, whose principal function is the
conduct of foreign intelligence or counter-
intelligence activities;

(C) the Federal Election Commission; or

(D) the Office of the Comptroller of the

Currency, the Office of Thrift Supervision,

the Federal Housing Finance Board, the Res-

olution Trust Corporation, the Farm Credit

Administration, the Office of Federal Hous-

ing Enterprise Oversight of the Department

of Housing and Urban Development, and the

National Credit Union Administration;

(2) ‘“‘Senior Executive Service position”
means any position in an agency which is clas-
sified above GS-15 pursuant to section 5108 or
in level IV or V of the Executive Schedule, or
an equivalent position, which is not required
to be filled by an appointment by the Presi-
dent by and with the advice and consent of the
Senate, and in which an employee—

(A) directs the work of an organizational
unit;

(B) is held accountable for the success of
one or more specific programs or projects;

(C) monitors progress toward organiza-
tional goals and periodically evaluates and
makes appropriate adjustments to such
goals;

(D) supervises the work of employees other
than personal assistants; or

(E) otherwise exercises important policy-
making, policy-determining, or other execu-
tive functions;

but does not include—
(i) any position in the Foreign Service of
the United States; or
(ii) an administrative law judge position
under section 3105 of this title;

(3) ‘‘senior executive’” means a member of
the Senior Executive Service;

(4) ‘‘career appointee’” means an individual
in a Senior Executive Service position whose
appointment to the position or previous ap-
pointment to another Senior Executive Serv-
ice position was based on approval by the Of-
fice of Personnel Management of the executive
qualifications of such individual;

180 in original.
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(5) “limited term appointee’ means an indi-
vidual appointed under a nonrenewable ap-
pointment for a term of 3 years or less to a
Senior Executive Service position the duties
of which will expire at the end of such term;

(6) ““‘limited emergency appointee’” means an
individual appointed under a nonrenewable ap-
pointment, not to exceed 18 months, to a Sen-
ior Executive Service position established to
meet a bona fide, unanticipated, urgent need;

(7 ““noncareer appointee’ means an individ-
ual in a Senior Executive Service position who
is not a career appointee, a limited term ap-
pointee, or a limited emergency appointee;

(8) ‘‘career reserved position’ means a posi-
tion which is required to be filled by a career
appointee and which is designated under sub-
section (b) of this section; and

(9) ‘“‘general position” means any position,
other than a career reserved position, which
may be filled by either a career appointee,
noncareer appointee, limited emergency ap-
pointee, or limited term appointee.

(b)(1) For the purpose of paragraph (8) of sub-
section (a) of this section, the Office shall pre-
scribe the criteria and regulations governing the
designation of career reserved positions. The cri-
teria and regulations shall provide that a posi-
tion shall be designated as a career reserved po-
sition only if the filling of the position by a ca-
reer appointee is necessary to ensure impartial-
ity, or the public’s confidence in the impartial-
ity, of the Government. The head of each agency
shall be responsible for designating career re-
served positions in such agency in accordance
with such criteria and regulations.

(2) The Office shall periodically review general
positions to determine whether the positions
should be designated as career reserved. If the
Office determines that any such position should
be so designated, it shall order the agency to
make the designation.

(3) Notwithstanding the provisions of any
other law, any position to be designated as a
Senior Executive Service position (except a po-
sition in the Executive Office of the President)
which—

(A) is under the Executive Schedule, or for
which the rate of basic pay is determined by
reference to the Executive Schedule, and

(B) on the day before the date of the enact-
ment of the Civil Service Reform Act of 1978
was specifically required under section 2102 of
this title or otherwise required by law to be in
the competitive service,

shall be designated as a career reserved position
if the position entails direct responsibility to
the public for the management or operation of
particular government programs or functions.

(4) Not later than March 1 of each year, the
head of each agency shall publish in the Federal
Register a list of positions in the agency which
were career reserved positions during the pre-
ceding calendar year.

(c) An agency may file an application with the
Office setting forth reasons why it, or a unit
thereof, should be excluded from the coverage of
this subchapter. The Office shall—

(1) review the application and stated rea-
sons,
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(2) undertake a review to determine whether
the agency or unit should be excluded from
the coverage of this subchapter, and

(3) upon completion of its review, rec-
ommend to the President whether the agency
or unit should be excluded from the coverage
of this subchapter.

If the Office recommends that an agency or unit
thereof be excluded from the coverage of this
subchapter, the President may, on written de-
termination, make the exclusion for the period
determined by the President to be appropriate.

(d) Any agency or unit which is excluded from
coverage under subsection (c) of this section
shall make a sustained effort to bring its per-
sonnel system into conformity with the Senior
Executive Service to the extent practicable.

(e) The Office may at any time recommend to
the President that any exclusion previously
granted to an agency or unit thereof under sub-
section (c) of this section be revoked. Upon rec-
ommendation of the Office, the President may
revoke, by written determination, any exclusion
made under subsection (c) of this section.

(f) If—

(1) any agency is excluded under subsection

(c) of this section, or

(2) any exclusion is revoked under
section (e) of this section,

the Office shall, within 30 days after the action,
transmit to the Congress written notice of the
exclusion or revocation.

(Added Pub. L. 95-454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1155; amended Pub. L. 96-54,
§2(a)(12), Aug. 14, 1979, 93 Stat. 382; Pub. L.
96-187, title II, §203, Jan. 8, 1980, 93 Stat. 1368;
Pub. L. 100-325, §2(c), May 30, 1988, 102 Stat. 581;
Pub. L. 101-73, title VII, §742(c), Aug. 9, 1989, 103
Stat. 437; Pub. L. 101-509, title V, §529 [title I,
§101(b)(9)(A)], Nov. 5, 1990, 104 Stat. 1427, 1441;
Pub. L. 101-624, title XVIII, §1841, Nov. 28, 1990,
104 Stat. 3835; Pub. L. 102496, title IV, §402(b),
Oct. 24, 1992, 106 Stat. 3184; Pub. L. 102-550, title
XIII, §1351(b), Oct. 28, 1992, 106 Stat. 3969; Pub. L.
103-359, title V, §501(d), Oct. 14, 1994, 108 Stat.
3429.)

sub-

REFERENCES IN TEXT

Level IV or V of the Executive Schedule, referred to
in subsec. (a)(2), are set out in sections 5315 and 5316 of
this title.

The date of the enactment of the Civil Service Re-
form Act of 1978, referred to in subsec. (b)(3), is the date
of the enactment of Pub. L. 95-454, which was approved
Oct. 13, 1978.

AMENDMENTS

1994—Subsec. (a)(1)(B). Pub. L. 103-359 inserted ‘‘the
Central Imagery Office,” after ‘‘Defense Intelligence
Agency,”’.

1992—Subsec. (a)(1)(B). Pub. L. 102496 inserted
¢, Department of Defense intelligence activities the ci-
vilian employees of which are subject to section 1590 of
title 10,”” after ‘‘National Security Agency”’.

Subsec. (a)(1)(D). Pub. L. 102-550 inserted ‘‘the Office
of Federal Housing Enterprise Oversight of the Depart-
ment of Housing and Urban Development,” after “Farm
Credit Administration,”.

1990—Subsec. (a)(1)(D). Pub. L. 101-624 inserted ref-
erence to Farm Credit Administration.

Subsec. (a)(2). Pub. L. 101-509 substituted ‘‘classified
above GS-15 pursuant to section 5108’ for ‘‘in GS-16, 17,
or 18 of the General Schedule’.
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1989—Subsec. (a)(1)(D). Pub. L. 101-73 added subpar.
(D).
1988—Subsec. (a)(1)(B). Pub. L. 100-325, §2(c)(1), in-
serted reference to Drug Enforcement Administration.

Subsec. (a)(2)(ii). Pub. L. 100-235, §2(c)(2), struck out
cl. (iii) which read as follows: ‘‘any position in the Drug
Enforcement Administration which is excluded from
the competitive service under section 201 of the Crime
Control Act of 1976 (5 U.S.C. 5108 note; 90 Stat. 2425);"".

1980—Subsec. (a)(1)(C). Pub. L. 96-187 added subpar.
(C).
1979—Subsec. (a)(1)(B). Pub. L. 96-54 inserted ‘‘and,”
after ‘“‘Security Agency,”.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-509 effective on such date
as the President shall determine, but not earlier than
90 days, and not later than 180 days, after Nov. 5, 1990,
see section 529 [title III, §305] of Pub. L. 101-509, set out
as a note under section 5301 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-187 effective on Jan. 8, 1980,
see section 301(a) of Pub. L. 96-187, set out as a note
under section 431 of Title 2, The Congress.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-54 effective July 12, 1979,
see section 2(b) of Pub. L. 96-54, set out as a note under
section 305 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 2101a, 3104, 3133,
3161, 3372, 3391, 3591, 4311, 4507, 4508, 5304, 5347, 5376, 5381,
5724, 7323, 8432 of this title; title 10 sections 1590, 1601,
3014, 5014, 8014; title 20 section 1402; title 22 section
2664a; title 31 section 733; title 38 sections 308, 7281; title
42 section 904; title 44 section 2103.

§3133. Authorization of positions; authority for
appointment

(a) During each even-numbered calendar year,
each agency shall—

(1) examine its needs for Senior Executive
Service positions for each of the 2 fiscal years
beginning after such calendar year; and

(2) submit to the Office of Personnel Man-
agement a written request for a specific num-
ber of Senior Executive Service positions for
each of such fiscal years.

(b) Each agency request submitted under sub-
section (a) of this section shall—

(1) be based on the anticipated type and ex-
tent of program activities and budget requests
of the agency for each of the 2 fiscal years in-
volved, and such other factors as may be pre-
scribed from time to time by the Office; and

(2) identify, by position title, positions
which are proposed to be designated as or re-
moved from designation as career reserved po-
sitions, and set forth justifications for such
proposed actions.

(c) The Office of Personnel Management, in
consultation with the Office of Management and
Budget, shall review the request of each agency
and shall authorize, for each of the 2 fiscal years
covered by requests required under subsection
(a) of this section, a specific number of Senior
Executive Service positions for each agency.

(d)(1) The Office of Personnel Management
may, on a written request of an agency or on its
own initiative, make an adjustment in the num-
ber of positions authorized for any agency. Each
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agency request under this paragraph shall be
submitted in such form, and shall be based on
such factors, as the Office shall prescribe.

(2) The total number of positions in the Senior
Executive Service may not at any time during
any fiscal year exceed 105 percent of the total
number of positions authorized under subsection
(c) of this section for such fiscal year.

(e)(1) Not later than July 1, 1979, and from
time to time thereafter as the Director of the
Office of Personnel Management finds appro-
priate, the Director shall establish, by rule is-
sued in accordance with section 1103(b) of this
title, the number of positions out of the total
number of positions in the Senior Executive
Service, as authorized by this section or section
413 of the Civil Service Reform Act of 1978,
which are to be career reserved positions. Ex-
cept as provided in paragraph (2) of this sub-
section, the number of positions required by this
subsection to be career reserved positions shall
not be less than the number of the positions
then in the Senior Executive Service which be-
fore the date of such Act, were authorized to be
filled only through competitive civil service ex-
amination.

(2) The Director may, by rule, designate a
number of career reserved positions which is less
than the number required by paragraph (1) of
this subsection only if the Director determines
such lesser number necessary in order to des-
ignate as general positions one or more posi-
tions (other than positions described in section
3132(b)(3) of this title) which—

(A) involve policymaking responsibilities
which require the advocacy or management of
programs of the President and support of con-
troversial aspects of such programs;

(B) involve significant participation in the
major political policies of the President; or

(C) require the senior executives in the posi-
tions to serve as personal assistants of, or ad-
visers to, Presidential appointees.

The Director shall provide a full explanation for
his determination in each case.

(Added Pub. L. 95454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1158.)

REFERENCES IN TEXT

Section 413 of the Civil Service Reform Act of 1978,
referred to in subsec. (e)(1), is set out as a note below.

The date of such Act, referred to in subsec. (e)(1),
probably means Oct. 13, 1978, the date of the enactment
of the Civil Service Reform Act of 1978.

CONVERSION TO SENIOR EXECUTIVE SERVICE

Section 413 of Pub. L. 95-454 provided that:

‘‘(a) For the purpose of this section, ‘agency’, ‘Senior
Executive Service position’, ‘career appointee’, ‘career
reserved position’, ‘limited term appointee’, ‘noncareer
appointee’, and ‘general position’ have the meanings
set forth in section 3132(a) of title 5, United States Code
(as added by this title) and ‘Senior Executive Service’
has the meaning set forth in section 2101a of such title
5 (as added by this title).

‘“(b)(1) Under the guidance of the Office of Personnel
Management, each agency shall—

‘“(A) designate those positions which it considers
should be Senior Executive Service positions and des-
ignate which of those positions it considers should be
career reserved positions; and

‘“(B) submit to the Office a written request for—



TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

‘(i) a specific number of Senior Executive Service
positions; and

‘(ii) authority to employ a specific number of
noncareer appointees.

“(2) The Office of Personnel Management shall review
the designations and requests of each agency under
paragraph (1) of this subsection, and shall establish in-
terim authorizations in accordance with sections 3133
and 3134 of title 5, United States Code (as added by this
Act), and shall publish the titles of the authorized posi-
tions in the Federal Register.

‘“(c)(1) Each employee serving in a position at the
time it is designated as a Senior Executive Service po-
sition under subsection (b) of this section shall elect
to—

‘“(A) decline conversion and be appointed to a posi-
tion under such employee’s current type of appoint-
ment and pay system, retaining the grade, seniority,
and other rights and benefits associated with such
type of appointment and pay system; or

‘“(B) accept conversion and be appointed to a Senior
Executive Service position in accordance with the
provisions of subsections (d), (e), (f), (g), and (h) of
this section.

The appointment of an employee in an agency because
of an election under subparagraph (A) of this paragraph
shall not result in the separation or reduction in grade
of any other employee in such agency.

“(2) Any employee in a position which has been des-
ignated a Senior Executive Service position under this
section shall be notified in writing of such designation,
the election required under paragraph (1) of this sub-
section, and the provisions of subsections (d), (e), (f),
(g), and (h) of this section. The employee shall be given
90 days from the date of such notification to make the
election under paragraph (1) of this subsection.

‘‘(d) Bach employee who has elected to accept conver-
sion to a Senior Executive Service position under sub-
section (c)(1)(B) of this section and who is serving
under—

‘(1) a career or career-conditional appointment; or

‘(2) a similar type of appointment in an excepted
service position, as determined by the Office;

in a position which is designated as a Senior Executive
Service position shall be appointed as a career ap-
pointee to such Senior Executive Service position with-
out regard to section 3393(b)-(e) of title 5, United States
Code (as added by this title).

‘‘(e) BEach employee who has elected conversion to a
Senior Executive Service position under subsection
(¢)(1)(B) of this section and who is serving under an ex-
cepted appointment in a position which is not des-
ignated a career reserved position in the Senior Execu-
tive Service, but is—

‘(1) a position in Schedule C of subpart C of part 213
of title 5, Code of Federal Regulations;

‘(2) a position filled by noncareer executive assign-
ment under subpart F of part 305 of title 5, Code of
Federal Regulations; or

‘(3) a position in the Executive Schedule under sub-
chapter II of chapter 53 of title 5, United States Code
[section 5311 et seq. of this title], other than a career
Executive Schedule position;

shall be appointed as a noncareer appointee to a Senior
Executive Service position.

“(f) Each employee who has elected conversion to a
Senior Executive Service position under subsection
(c)(1)(B) of this section, who is serving in a position de-
scribed in paragraph (1), (2), or (3) of subsection (e) of
this section, and whose position is designated as a ca-
reer reserved position under subsection (b) of this sec-
tion shall be appointed as a noncareer appointee to an
appropriate general position in the Senior Executive
Service or shall be separated.

“‘(g) Each employee who has elected conversion to a
Senior Executive Service position under subsection
(c)(1)(B) of this section, who is serving in a position de-
scribed in paragraph (1), (2), or (3) of subsection (e) of
this section, and whose position is designated as a Sen-
ior Executive Service position and who has reinstate-
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ment eligibility to a position in the competitive serv-
ice, may, on request to the Office, be appointed as a ca-
reer appointee to a Senior Executive Service position.
The name of, and basis for reinstatement eligibility
for, each employee appointed as a career appointee
under this subsection shall be published in the Federal
Register.

‘“(h) Each employee who has elected conversion to a
Senior Executive Service position under subsection
(c)(1)(B) of this section and who is serving under a lim-
ited executive assignment under subpart F of part 305
of title 5, Code of Federal Regulations, shall—

‘(1) be appointed as a limited term appointee to a
Senior Executive Service position if the position then
held by such employee will terminate within 3 years
of the date of such appointment;

‘(2) be appointed as a noncareer appointee to a Sen-
ior Executive Service position if the position then
held by such employee is designated as a general posi-
tion; or

‘“(3) be appointed as a noncareer appointee to a gen-
eral position if the position then held by such em-
ployee is designated as a career reserved position.

‘(1) The rate of basic pay for any employee appointed
to a Senior Executive Service position under this sec-
tion shall be greater than or equal to the rate of basic
pay payable for the position held by such employee at
the time of such appointment.

‘“(j) Any employee who is aggrieved by any action by
any agency under this section is entitled to appeal to
the Merit Systems Protection Board under section 7701
of title 5, United States Code (as added by this title).
An agency shall take any corrective action which the
Board orders in its decision on an appeal under this
subsection.

‘‘(k) The Office shall prescribe regulations to carry
out the purpose of this section.”

Section 415(a)(2) of Pub. L. 95-454 provided that sec-
tion 413 is effective Oct. 13, 1978.

CROSS REFERENCES

Inspector General as ‘‘appointing authority’ for
members or positions within Senior Executive Service
within office of an Inspector General, see Inspector
General Act of 1978, §6(d), set out in the Appendix to
this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3392 of this title;
title 42 section 904.

§3134. Limitations on noncareer and limited ap-
pointments

(a) During each calendar year, each agency
shall—

(1) examine its needs for employment of non-
career appointees for the fiscal year beginning
in the following year; and

(2) submit to the Office of Personnel Man-
agement, in accordance with regulations pre-
scribed by the Office, a written request for au-
thority to employ a specific number of non-
career appointees for such fiscal year.

(b) The number of noncareer appointees in
each agency shall be determined annually by the
Office on the basis of demonstrated need of the
agency. The total number of noncareer ap-
pointees in all agencies may not exceed 10 per-
cent of the total number of Senior Executive
Service positions in all agencies.

(c) Subject to the 10 percent limitation of sub-
section (b) of this section, the Office may adjust
the number of noncareer positions authorized
for any agency under subsection (b) of this sec-
tion if emergency needs arise that were not an-
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ticipated when the original authorizations were
made.

(d) The number of Senior Executive Service
positions in any agency which are filled by non-
career appointees may not at any time exceed
the greater of—

(1) 25 percent of the total number of Senior

Executive Service positions in the agency; or

(2) the number of positions in the agency
which were filled on the date of the enactment
of the Civil Service Reform Act of 1978 by—

(A) noncareer executive assignments under
subpart F of part 305 of title 5, Code of Fed-
eral Regulations, as in effect on such date,
or

(B) appointments to level IV or V of the
Executive Schedule which were not required
on such date to be made by and with the ad-
vice and consent of the Senate.

This subsection shall not apply in the case of
any agency having fewer than 4 Senior Execu-
tive Service positions.

(e) The total number of limited emergency ap-
pointees and limited term appointees in all
agencies may not exceed 5 percent of the total
number of Senior Executive Service positions in
all agencies.

(Added Pub. L. 95-454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 11569.)

REFERENCES IN TEXT

The date of enactment of the Civil Service Reform
Act of 1978, referred to in subsec. (d)(2), is the date of
enactment of Pub. L. 95-454, which was approved Oct.
13, 1978.

Level IV or V of the Executive Schedule, referred to
in subsec. (d)(2)(B), are set out in sections 5315 and 5316
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 20 section 3461; title
38 section 709.

[§3135. Repealed. Pub. L. 104-66, title II,
§2181(a)(1), Dec. 21, 1995, 109 Stat. 732]

Section, added Pub. L. 95454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1159; amended Pub. L. 98-168, title III,
§301(b), Nov. 29, 1983, 97 Stat. 1112; Pub. L. 98-615, title
II1, §306(a), Nov. 8, 1984, 98 Stat. 3219, directed Office of
Personnel Management to submit reports to Congress
relating to Senior Executive Service.

§3136. Regulations

The Office of Personnel Management shall pre-
scribe regulations to carry out the purpose of
this subchapter.

(Added Pub. L. 95-454, title IV, §402(a), Oct. 13,
1978, 92 Stat. 1160.)

SUBCHAPTER III-THE FEDERAL BUREAU
OF INVESTIGATION AND DRUG ENFORCE-
MENT ADMINISTRATION SENIOR EXECU-
TIVE SERVICE

§3151. The Federal Bureau of Investigation and
Drug Enforcement Administration Senior Ex-
ecutive Service

(a) The Attorney General may by regulation
establish a personnel system for senior person-
nel within the Federal Bureau of Investigation

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

and the Drug Enforcement Administration to be
known as the Federal Bureau of Investigation
and Drug Enforcement Administration Senior
Executive Service (hereinafter in this sub-
chapter referred to as the “FBI-DEA Senior Ex-
ecutive Service’’). The regulations establishing
the FBI-DEA Senior Executive Service shall—

(1) meet the requirements set forth in sec-
tion 3131 for the Senior Executive Service;

(2) provide that positions in the FBI-DEA
Senior Executive Service meet requirements
that are consistent with the provisions of sec-
tion 3132(a)(2);

(3) provide rates of pay for the FBI-DEA
Senior Executive Service that are not in ex-
cess of the maximum rate or less than the
minimum rate of basic pay established for the
Senior Executive Service under section 5382
and that are adjusted at the same time and to
the same extent as rates of basic pay for the
Senior Executive Service are adjusted;

(4) provide a performance appraisal system
for the FBI-DEA Senior Executive Service
that conforms to the provisions of subchapter
II of chapter 43;

(5) provide for—

(A) removal consistent with section 3592;

(B) reduction-in-force procedures consist-
ent with section 3595(a), together with meas-
ures to ensure that a member of the
FBI-DEA Senior Executive Service may not
be removed due to a reduction in force un-
less reasonable efforts to place such member
in another such position are first taken;

(C) procedures in accordance with which
any furlough affecting the FBI-DEA Senior
Executive Service shall be carried out;

(D) removal or suspension consistent with
subsections (a), (b), and (c) of section 7543
(except that any hearing or appeal to which
a member of the FBI-DEA Senior Executive
Service is entitled shall be held or decided
pursuant to procedures established by regu-
lations of the Attorney General); and

(E) recertification consistent with section
3393a;

(6) permit the payment of performance
awards to members of the FBI-DEA Senior Ex-
ecutive Service consistent with the provisions
applicable to performance awards under sec-
tion 5384; and

(7) provide that members of the FBI-DEA
Senior Executive Service may be granted sab-
batical leaves consistent with the provisions
of section 3396(c).

(b)(1) Except as provided in subsection (a), the
Attorney General may—

(A) make applicable to the FBI-DEA Senior
Executive Service any of the provisions of this
title applicable to applicants for or members
of the Senior Executive Service; and

(B) appoint, promote, and assign individuals
to positions established within the FBI-DEA
Senior Executive Service without regard to
the provisions of this title governing appoint-
ments and other personnel actions in the com-
petitive service.

(2)(A) Notwithstanding any other provision of
this section, an individual may not be selected
for the FBI-DEA Senior Executive Service un-
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